
February 1, 2008EPA attempting to use their 
veto authority found in 

Section 404(c) of the CWA
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EPA Public Hearing
April 17th, 2008

Vicksburg Convention Center
Vicksburg, MS

EPA Plans to Kill the 
Yazoo Backwater Pump Project!

500 Attendees
63 Statements
33 for the Pumps & 
30 against the Pumps 42



Wetland Adverse Hydrologic Effects

Total Wetlands
Pump Losses

Reforestation
Gains

66,945

55,600

- 14,188

+ 186,953

-1.6%

+20.8%

Acres Functional
Value (FCU’s)

Relative Reduction
To Functional Value

EPA & Corps Wetland Verification

Existing Wetland Functional Valves ~ 900,000 FCU’s

Recommended 
Plan – Pump & Trees + 172,765 +19.2%

EPA Veto – Major Issue # 1 - Wetlands
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Hydrologic Adverse Effects
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Wetland Impacts

Total FCUs

NO 404(c) VETO

17,500 cfs

Pump Elev. 
80.0’

NO 404(c) VETO

Potential 404(c) Veto ?

14,000 cfs

Pump Elev. 
87.0’

10,000 cfs

Pump Elev. 
80.0’

Started Construction
Same Disposal Site

EPA Veto – Major Issue # 1 - Wetlands

EPA DID NOT SEEK A 404(C) VETO IN THE 1980’s!!  - Why Now?? 44



“Section 404(c) cannot be applied
to a federal project, like the 
Yazoo Backwater Project,

that conforms to Section 404(r).”

July 17, 2008
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EPA claims that the 1982 EIS
was never properly submitted 
to Congress!  

EPA claims it could not find the 
transmittal letter to Congress.

Therefore, EPA claims that the
Yazoo Backwater Project is not
exempt from a EPA 404(c) veto
because it did not conform to all
the requirements for a 404(r)!

46



Sunday, August 31, 2008
This was the day before Labor Day.

QUESTION:
Why would EPA, a Federal 
Government Agency, be working on 
a holiday week-end! 
Why the big rush to veto the Project?
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March 28, 1983
YBW Project EIS Transmittal Letter to 
Cong. Howard (Chairman of House 
Committee on Public Works & Transportation)

March 28, 1983
YBW Project EIS Transmittal Letter to 
Senator Stafford (Chairman of Senate
Committee on Environment & Public Works)

September 5, 2008 - Results of FOIA to Corps Reveal Evidence!

The “Smoking Gun”!

ANSWER:
EPA rushed to veto the YBW Project 
because they knew we were about to 
get the missing documents that would 
have nullified their veto! 
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“Based on these documents 
(March 28, 1983 letters) it appears 
that the Section 404(r) exemption 

applies to the 
Yazoo Backwater Project...”

November 19, 2008

EPA Response:
“Sorry it’s too late! 
We can’t do 
anything about it!”
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MS Levee Board
Press Conference announcing 

Lawsuit against EPA
August 11, 2009

Damien Schiff - PLF

Al Rankins – Washington Co.

Bill Newsom – Sharkey Co.

Clay Adcock – Holly Bluff

Clifton Porter – Issaquena Co. 50



EPA Officially Vetoes the 
YBW Project

Sunday, August 31, 2008

Federal Judge Sharion Aycock 
rules in favor of EPA

March 28, 2011

Fifth Circuit Court of Appeals 
rules in favor of EPA

March 6, 2012

Levee Board announces 
Lawsuit against EPA

August 11, 2009

Fifth Circuit Court of Appeal 
During the Oral Arguments on February 9, 2012:
Judge Haynes, within a minute of our opening statement said 
“why are you spending all this time in Court fighting over 
what Congress wants you to do – why haven’t you just gone 
to Congress and said look somebody’s questioning this why 
don’t you just pass a specific law that says go for it?” 

Fifth Circuit Court of Appeal 
In the Written Decision issued on March 6, 2012:
Footnote # 1 on page 2: 
“Congress, not this court, is the best place to resolve these 
policy disputes.” 
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Good Things Happening:
1.   Improve the Environmental Protection Agency

Solution – New EPA Leadership reforms the EPA

2.    Reduce Regulations
Solution – Eliminate proposed WOTUS, FFRMS, revised P&G

3. New Assistant Secretary of the Army for Civil Works (ASACW)
Solution – Appoint R.D. James

R.D. James

Senate confirmed Pruitt
on  February 24, 2017
In 2018 Andrew Wheeler
takes Scott Pruitt’s place

President Trump signed 
Executive Orders on 
Feb. 28, 2017 for WOTUS
& Mar. 28, 2017 for FFRMS

Jan. 25, 2018 Senate confirms R.D. James as ASACW (89-1 vote)

EPA’s Andrew Wheeler & R.D. James ASACW

Scott Pruitt

Andrew Wheeler
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